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I. INDIGENT DEFENSE NEWS

REQUEST FOR PROPOSALS FOR PROVISION OF LEGAL SERVICES TO INDIGENTS IN
DUKES COUNTY

TheCommitteefor PublicCounselServicesis acceptingproposalsfrom attorneyswho wish to
organize,coordinateandprovidelegal servicesin theEdgartownDistrict Court from October1, 2003 -

September30, 2004
Attorneycoverageis neededin theEdgartownDistrict Court everyday throughouttheyear;

provisionfor conflict counselandon-call counselis also required.Attorney coverageis alsoneededfor
two juveniledatespermonthon Martha’sVineyard,andapproximatelythirteenweeksofjury sessionsper
year. Statisticsregardingthenumberofassignmentsin theEdgartownDistrict Court for prior fiscal years
arebeingpreparedandwill be availableby mail orFAX uponrequest.

Wewould like to decideon adeliverysystemandhaveit beginoperatingOctober1, 2003 through
September30, 2004. Any Attorneyinterestedin coordinatingandproviding servicesmustsenda written
proposalon or before September1, 2003to:

HelenFremont
StaffCounsel
44 Bromfield Street
BostonMA 02108

For acopyoftheguidelinesfor submissionof awrittenproposal,pleasecall Betty Ann Linfield at
(617)988-8332.

REQUEST FOR PROPOSALS FOR PROVISION OF LEGAL SERVICES TO INDIGENTS IN
NANTUCKET COUNTY

TheCommitteefor PublicCounselServicesis acceptingproposalsfrom attorneyswho wishto
organize,coordinateandprovidelegal servicesin theNantucketDistrict Court from October1, 2003 -

September30,2004
Attorneycoverageis neededin theNantucketDistrict Court everyday throughouttheyear;

provisionfor conflict counselandon-call counselis alsorequired.TheNantucketCourt sits oneday per
weekin thewinter, springandfall andtwo daysperweekin the summer.On-callcoveragemustbe
providedfor theotherdays. Attorneycoverageis alsoneededfor onejuveniledatepermonthon
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Nantucket,andjury sessionsthreedaysa weekeveryothermonth. Statisticsregardingthenumberof
assignmentsin theNantucketDistrict Court for prior fiscal yearsarebeingpreparedandwill beavailable
by mail orFAX uponrequest.

Wewould like to decideon adeliverysystemandhaveit beginoperatingOctober1, 2003 through
September30, 2004. Any Attorneyinterestedin coordinatingandprovidingservicesmustsendawritten
proposalon or before September1, 2003to:

HelenFremont
StaffCounsel
44Bromfield Street
BostonMA 02108

For acopyoftheguidelinesfor submissionofa writtenproposal,pleasecall Betty Ann Linfield at
(617)988-8332.

AA/EOE

II. MESSAGE FROM THE CHIEF COUNSEL
This hasbeenaterriblesummer,hasn’tit? Sosoonafterbeingshoweredwith society’saccolades

asconstitutionalheroesanddefendersfor therights ofpoorpeopleon theoccasionof the
40th anniversary

oftheGideondecisionin March,we find ourselvesfacing amultitudeofverygrim budgetrealitiesin the
summerheat. (1) CPCSstaffandBarAdvocateoperationsweresubjectedto a third consecutive
reductionin theFY04budget,a total ofalmost$800,000this yearandmorethan$2 million over three
years,to whathadbeena$17.4million budgetin FY01. Thismeansfewer andfewerpubicdefendersand
staffattorneysto providefull-time representation,no relief from unconscionablylow salaries,andfurther
cutsin BarAdvocatefunding. (2) Assignedprivate counsel,who alreadysufferamongthelowesthourly
compensationin thecountryat $30 perhourfor mostCPCSassignmentsand$39 for theremainder
(exceptmurdercases)not only sawthoseratesremainstagnantfor yet anotheryear,but watchedin
frustrationasGovernorRomneyvetoed$13 million in counselcompensationand$2 million in indigent
courtcost vendorfeesfrom theFY04 appropriation,andtheLegislaturewentinto recesswithout
overridingthosevetoes,orapprovingthe Governor’srequestfor $14.5million to pay themandthe
vendorsfor requiredserviceswhich theyprovidedlastfiscal year. (3) Finally, theGovernorinexplicably
vetoedoutsidesection690 ofthisyear’sbudget,which, without cost,establishesacommission
comprisingrepresentativesoftheLegislature,theJudiciary,CPCS,theMass.Bar Association,and the
Mass.AssociationofCriminal DefenseLawyers,to studyboth indigencystandardsandthecompensation
paid to counselfor theindigent,with directionto proposelegislationin November,2003; andthisvetotoo
hasnotyet beenoverridden.

Theangerthatthis inattentionandneglecthasarousedin lawyerswho enforcetheConstitution
andtheLaw by representingthepoorfor suchinadequatecompensationhasrecentlybeenevidentin a
steadydrainofexperiencedstaffattorneysandprivatecounselawayfrom CPCSemploymentand
certificationlists, in therefusalby someattorneysto acceptnewassignments,and in at leastonepending
lawsuit. Pleaseremember:the solutionto the indigentcounselcrisis lies in thehandsofGovernor
RomneyandyourelectedSenatorsandRepresentatives

.

TheCommitteefor PublicCounselServices,afterexaminingtheratespaid in comparable
jurisdictions,votedunanimouslyin December,2002to establishhourly ratesof $60 for themajorityof
CPCScases(e.g.,District Court criminal), $90 for mostoftheremainder(e.g.,CareandProtection,
SuperiorCourtCriminal, SDP,SORB),and$120for the smallnumberofmurdercases.It is only
because,by law, theseratesare“subjectto appropriation,”thattheycannotbeunilaterallyput into effect.
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Likewise, CPCShaslongproposedthat its staffattorneysalariesbeginatthe“CounselI” level
(currentlyover $43,000peryear,comparedto our$35,000)at which almostall state-employedlawyer
salarylevelsbegin. Only CPCSattorney,assistantdistrict attorneys,and assistantattorneys
general-whosework is certainlythemostdemandingandmostimportantlawyeringdoneby any
Commonwealthattorneys,without exception—aresingledout for belowpublic sectorwages.

Boththeseformsoffinancialdiscriminationcry out for remedialaction. Assignedprivatecounsel
deserveto bepaid comparablyto counselwhorepresentpoorpeoplein similarjurisdictions;and CPCS
staffattorneysdeservesalariescommensuratewith otherattorneysemployedby theCommonwealthof
Massachusetts.To date,wehavefailed to convinceGovernorRomneyandourlegislatorsto remedythese
grossinjustices. Everyoneof ushasan obligationto urgethecorrectionof this injusticeuponour
Governor,ourRepresentative,andour Senator,regularlyandpersuasively;andto continueourrespectful
advocacyuntil weachievethegoalof adequatecompensationfor thosewho keeptheright to counsel
alive in Massachusetts.Pleasebeassuredthat weat theCommitteefor PublicCounselServiceswill not
restuntil this goalhasbeenaccomplished.

III. CASENOTES
Thefollowingcasenotessummarizedecisionsreleasedin February,March, andApril, 2003. The
Casenoteswerewritten by Carlo Obligato, Esq.,oftheCPCSAppealsUnit. Wearegratefulfor his time,
hardwork, andcontribution. (AlwaysShepardize,andcheckfor any modificationsbyfurther appellate
review.)

Pleasenote: the casenameappearing in boldface indicates a reversal.

ADMISSIONS & CONFESSIONS:Miranda warnings relative to licenseto carry a gun.
Commonwealthv. Haskell, 438 Mass. 790, 795-796(2003).

(policeofficerneednot haveadministeredMiranda warningsbeforedemandingthat asuspectin
custody producealicenseto carrya firearm;however,suppressionwasrequiredwheretheofficer instead,
afterstoppingthe defendantandwithoutfirst advisinghim of his Miranda rights, askedhim whetherhe
hada licenseto carrya firearm)

Theofficer did not orderthedefendantto produceor exhibit a licenseto possesstherevolver
foundin his car. Suchademandis tantamountto requiringthesuspectto producerealorphysical
evidenceanddoesnot violatetheproscriptionsagainstself-incrimination. Theproblemin this caseis
that theofficer instead,askedthedefendantwhetherhehadsucha license. “As subtleasthis distinction
may seem,[the officer’s] questionwas aninvitation to ‘relatea factualassertionor discloseinformation,’.

specifically,an admissionthathewasin violation ofG. L. c. 140, § 1 29C. It wasthereforearequest
for a testimonialcommunicationthatentitled thedefendantto theFifth Amendment’sprotections,
including theright to refuseto answerId. at796, quotingDoev. UnitedStates,487U.S. 201, 210
(1988).

Thefactthat thestopin this case,and thesafetyprecautionstakento effect it, fell within the
permissiblelimits ofaTerry stopwasnot dispositiveof whetherthequestioningwas“custodial” for
Miranda purposes.Justifiablesafetyprecautions,suchashandcuffingasuspectand approachingwith
drawnweapons,maycreatea level ofcoercionequivalentto formal custodywithout transformingthe
Terry stopitself into an arrest. Thus, that therestraintsimposedon thedefendantwerepermissibleas
partofa Terry stopdid not contradicttheCourt’s assumptionthat theofficer’s questionto thedefendant
constitutedcustodialinterrogationId. at795 n. 1.



ADMISSIONS & CONFESSIONS:Miranda warnings, a mere “formality.”
Commonwealthv. Gaboriault,439 Mass. 84 (2003)

(recitationsofMiranda warningswerenotrenderedinadequateby theofficer characterizingthem
asa “formality,” nordid this, in conjunctionwith his pastrelationshipwith thedefendant,createa
coerciveenvironmentthat evisceratedthevoluntarinessofthedefendant’sconfession)

After thedefendant’s18-year-oldgirlfriend left him and tooktheirinfant sonwith her,he enticed
thembackhomeand thenfatally stabbedthemboth. Uponbeingtakeninto custody,thedefendantwas
givenhisMirandawarningsand indicatedthathe wantedto give a statementregardingthemurders. At
thestation,hewasagaingiventhewarnings.However,justbeforethis, theofficer,whom thedefendant
knew,referredto themas“just a formality” Id. at 87. ThedefendantsignedtheMirandaform, statedthat
heunderstoodhis rights, andwaswilling to speak.However,thevideo camerain the interrogationroom
wasnot functioningproperlyandtheinterrogationwasmovedto anotherroom,wherethedefendantwas
onceagainadvisedof his rights immediatelybeforegivinghis full statement.In all, hereceivedhis
Mirandawarningsthreetimesprior to thevideotapedconfessionin which he admittedto stabbingthe
victims.

TheCourtheldthatthecircumstancessurroundingthis interrogation,takenasa whole,
demonstratedthat theuseoftheword “formality” did not rendertheMirandawarningsconstitutionally
inadequate.ThedefendantwasgivenMirandawarningsthreetimes, andon eachoccasion,indicateda
willingnessto speakwith theofficer. Healso signeda Mirandacard. Healsoneveraskedfor an attorney
or whetherhe couldmakea telephonecall. Additionally,hewasgivenmoretime to reflecton hiswaiver
becauseof themalfunctioningvideoequipment. “Although any useof wordsthat characterizeor
minimize a suspect’sMirandarights shouldbe avoided,[the Court] agreedthat in this situation,using the
word “formality” did not coerceor mislead”Id. at88.

ADMISSlONS & CONFESSIONS: Voluntarinessof statement.
Commonwealthv. Jordan,439 Mass. 47, 49-53 (2003)

(in a prosecutionfor murder,defendant’sincriminatingstatementsto Bostonpolicedetectiveswere
neithermadeundertheprotectionof a letterof immunityfrom Federalauthoritiesfor whom thedefendant
wasworkingasadruginformantnorwerethestatementstheproductof policedeception).

The Federal“proffer immunity” in this caseexplainedthatif thedefendanttold thetrnth nothing
he saidcouldbeusedagainsthim directly. However,thestatedetectiveshadno authorityto entersuch
an agreement,did not sign theletter,andbelievedthatit hadno applicationto proceedingsin Statecourt.
Thedefendantwasduly informedthathewasa suspectin themurderandthat the statecouldnotoffer
him any inducementsormakeany promises. He then gavea story thathe thoughtwould not be self-
incriminating: Hedeniedbeinginvolved in theshootingbut admittedbeingpresentatthetime it
occurred,beingarmed,andbeingin thecompanyof thepersonwho heclaimedactuallyshot thevictim
Id. at 49.

ADMISSIONS & CONFESSIONS: Voluntariness & Doyleerror.
Commonwealthv. Caputo, 439 Mass. 153 (2003)

(Defendant’sstatementwasnot involuntarywhere,whenhewasgivenhisMirandawarningsand
indicatedthat hedid not wishto speakto thepolice, all questioningceased,but afterhe overhearda
telephoneconversationthattendedto implicatehim, hethenmadea statement)

Thedefendantwasfirst informedof his rightsinsidehis housewhenthepolice informedhim that
theywereinvestigatinga doublehomicide. After he indicatedthatheunderstoodthem,he said,“I think it
bestif I don’t sayanythingatthis time.” Questioningceasedimmediately. However,ashort time later,as
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heoverheardatelephoneconversationbetweentwo officersregardingthestatusofthe investigation,he
spontaneouslystated,“I don’t wantto incriminate myself,but I havesomethingto sayaboutlastnight.”
Hetold theofficers that thenightbefore,two menhadforcedtheirway into his home,kidnappedhim, and
thathehadawoken“in a daze” in theBraintreearea,wearingonly his underwear.Thepolicedid not
questionhim Id. at 159. Hethen agreedto go to thepolice station. There,hewasoncemoreadvisedof
his rights,andprovidedwith a written copyofthem.Askedwhetherhewishedto talk to thepolice, the
defendantreplied,“I’m not sure,I don’t know if I shouldsayanythingor not. WhatshouldI do?” An
officer responded,“I can’t tell you that,but I wantyou to be awareof yourrights andthat you do nothave
to sayanythingto me.” After beinginformedofhis rights yet again,thedefendantelaboratedon his
earlierstatement.

TheCourt rejectedtheargumentthat theofficer’s useof thedefendant’stelephonewas“reasonably
likely to elicit an incriminatingresponse”andthereforethe“functional equivalent”ofan interrogationId.
at 160. Thedefendant’sstatementoccurredonly afterandapparentlybecausehehadoverheardthe
telephoneconversationthat tendedto implicatehim, notbecauseofany “interrogation” Id. at 161.

TheCourtdid agreethat it waserrorfor theprosecutorin his openingstatementto direct thejury’s
attentionto thedefendant’sinvocationofhis right to remainsilent Id. at 165, seeDoylev. Ohio, 426 U.S.
610 (1976),andit waserrorto elicit on directexaminationfrom anofficer thedefendant’sresponsethat
“he thoughtit bestif he didn’t sayanythingat thetime” Id.. at 165-166. However,in light ofthecurative
instructionsgivento thejury, andtheoverwhelmingevidenceof thedefendant’sguilt, theprosecutors
impropercommentsand questiondid not causea substantiallikelihood ofamiscarriageofjusticeId. at
166-167.

ADMISSIONS & CONFESSIONS:Ambiguous waiver.
Commonwealthv. Jones,439 Mass. 249, 254-259(2003)

(defendant’sstatementthat he was“going to needa lawyersometime,”did not constitutean
affirmativerequestfor an attorney)

Thevictim’s sisterandherfemalefriend formulatedaplanto kill thevictim aftertheydiscovered
that thevictim washavingarelationshipwith theirboyfriends,which includedthedefendant,who wasthe
sister’sboyfriend. Thedefendantstrangledthevictim with abicyclechainbutclaimedthatthemurder
wasin theheatof passion,notpremeditated.

Whenthepolicequestionedthedefendantaboutthevictim’s disappearance,heagreedto speak
with themand told them that hehad an argumentwith thevictim, and thatsheleft his house.Two days
later, thedefendantwasagainadvisedofhis rights. Thepolicetold him that thevictim’s sisterandher
friendhad implicatedhim in thevictim’s death. Thedefendantcontinuedto denyany involvement. After
abreakin thequestioning,it resumedandthedefendantsaid,“I’m goingto needalawyersometime.”The
officerrespondedthathewasentitledto a lawyer,and thattherewasanassistantdistrict attorneydown
thehall whowould gethim alawyer.Thedefendantstatedthat hehadno moneyand couldnotafford one.
Theofficer statedthat he did notneedanymoney,and thattheStatewould providehim with a lawyer
becauseit washis constitutionalright. Thedefendantlookeddirectly at theofficer and“shookhis headin
thenegative.”About twentyminuteslater,he gavetheofficer a “free-flowing narrative”ofthemurderId..
at255-256.

TheCourt, repeatingthat “equivocalstatementsandmusing concerningtheneedfor an attorney
do not constitute.. . an affirmativerequest”for one (citationsomitted),” agreedwith themotionjudge
that what occurredheredid not constitutean affirmative requestfor an attorneyId. at 258-259.
Furthermore,theconfessionbenefitedthedefendantattrial. Absenttheconfession,defensecounselhad
no basisfor arguingthatthe defendantdid not actpursuantto theplan,andthat he “had an argument,and
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during thecourseoftheheatofthat argumentis when[thevictim] waskilled.” ld. at 259.

ADMISSIONS and CONFESSIONS:Comment by prosecutor.
Commonwealthv. Andujar 57 Mass. App. Ct. 529, 532-535(2003)
(SeealsoEVIDENCE: Opiniontestimony)
(prosecutorimproperlycommentedon defendant’sright to remainsilent)

$ 375 was foundin thedefendant’spocketuponhis arrest. On cross-examinationofthepolice
officer, defensecounselsoughtto createthe innuendothat themoneymighthavebeenintendedfor rent
andhadits sourcein asocial securitycheckratherthandrugsales. Theprosecutor’sredirecttook the
following tack: “[When you foundthemoneyon thedefendant,]did heoffer you anyexplanationwhy he
hadsomuchcashon him?” SeeId.. at 534-535for additionaldetails.

Suchan inquiry shouldnothavebeenundertakenby theprosecutoror allowedby thetrial judge.
Thedefendantwasunderarrestat thetime referenced.Any questioningat thatjuncturerequiredMiranda
warnings.The defendantmadeno statementswhenthepolicediscoveredthecashin hispocketsathis
arrest. Theprosecutor’sredirectexaminationimpermissiblysuggestedthat thedefendanthadan
obligationto makeanexplanatorystatement.Sucha suggestiondirectly implicatesthedefendant’score
constitutionalright to remainsilent. Thattheprosecutor’squestioningoccurredon redirectexaminationis
of no consequence.Useofthedefendant’spost-arrestsilenceto impeachan exculpatoryexplanation
offeredby defensecounselon cross-examinationis prohibited. Evenwhenconfrontedwith defense
questioningthatis argumentativeor otherwiseimproper,theprosecutormaynot imply that thedefendant
hasan obligationto explain. In sum,this impermissiblecommentuponthedefendant’sright to remain
silent, takentogetherwith the erroneousadmissionoftheofficer’s opinionthathehadobservedstreet
level drugtransactions,createda substantialrisk of amiscarriageofjustice.

ADMISSIONS and CONFESSIONS:Article 36 ofthe ViennaConvention
Commonwealthv. Diemer,57 Mass. App. Ct. 677, 681-687(2003)

Defendant,a Germannational,convictedasan accessoryafterthefact to murder,arguedthathis
statementsto police shouldhavebeensuppressedfor failure to comply with Article. 36ofthe Vienna
Conventionon ConsularRelationswhich entitlesa foreignnationalto be advisedofhis right to havehis
consulatenotified,without delay,ofhis detentionandto thereaftercommunicatewith the consular.
Althoughthejudgefoundthat therehadbeenaviolation of thenotificationprovisionofthetreaty(butno
violation ofhisMiranda rights), thetreaty is silent asto theremedy-- no expresslanguagecontemplates
suppression.Wherethe“loquacious”defendantfailed to showhow hewasprejudiced,theCourtdeclined
to find the“judicially created”exclusionaryruleto be theappropriatesanction.SeeBreardv. Greene,
523 U.S. 371, 376 (1998)(capitalcasein whichquestionwhetherArticle 36 confers“individual rights”
which areprivatelyenforceable,wastangentiallyraised).

CRIMES: Homicide; insanity, G.L. c. 278, sec.33E.
Commonwealthv. Cook,438 Mass.766 (2003)

Thedefendantshotapoliceofficer who cameto his doorto delivera parkingpermit to useduring
an upcomingstreetevent. A short timelater,while first aid wasbeingappliedto thevictim, thedefendant
kickedhim in theheadand said,“He’s only faking.” Thedefensewasinsanity.

Thedefendanthelddegreesin law andcriminaljusticeandhadservedin themilitary. In 1993,he
wasdiagnosedassufferingfrom paranoidschizophrenia.He thoughtinanimateobjectswereanimate.
For example,he wouldput food in his hair, sayingit neededfood. He threw awayhis medicine.He
would sometimesleavehis apartmentbarefootandin dirty clothesandherarelybathed.He would also
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play basketballby himself, without shoes,for “all hoursofthenight.” Onthedayof thekilling, despiteit
beingeighty-fivedegreesoutside,hewasin his apartmentwith theovendooropenand thestoveturned
on high.

At varioustimesfollowing hisarrest,sevenexpertsevaluatedthedefendant,andall testifiedthat
hewasmentallyill Id.. at 771. PsychiatristMartin Kelly (notoriousfor testifyingasaprosecutionexpert
andfindingpracticallyeveryonesaneno matterwhat thecircumstances),opinedthat thedefendant’s
schizophreniacausedhim to lack thecapacityto conformhis conductto therequirementsofthe law.

TheCommonwealthdid notproduceany expertsto testify to thedefendant’scriminal
responsibilityId.. at771. TheCourt,citing Commonwealthv. Monico,396 Mass.793 (1986),statedthat
thereis no requirementthat it do so. Monico,however,standsfor thepropositionthat “[e]xpert
psychiatrictestimonyis not necessaryto raisethe issueof insanityasa completedefense”Id.. at 798.

In affirming thejury’s verdictof murderby extremeatrocityorcruelty, theCookCourt did not
mention,let alonedistinguishits decisionin Commonwealthv. Giuliana, 390Mass.464 (1983). In
Giuliana, theCourt reversedthedefendant’sconvictionof murderin the first degreeasagainsttheweight
oftheevidence.Giulianaintroducedextensivelay testimonyasto thehis bizarrebehaviorbefore,during,
andafterthekilling aswell asthetestimonyof fourexpertwitnessesdemonstratingthat hewasinsane.
TheCommonwealthfailed to supportwith any experttestimonyits theorythatGiuliana’sactionswerethe
resultofvoluntaryingestionof drugs.

CRIMES: Motor vehicle; Community caretaking function
Commonwealthv. McDevitt,57 Mass.App. Ct. 733, 736-738(2003)

(apoliceofficer couldproperlyconducta “well-being” checkofavehiclestoppedin the
breakdownlaneeventhoughtheofficerhadpreviouslyreceivedtips that the samecarwasdriving
erraticallyandtheofficer hadalreadycommencedan investigatorysearchfor thecar: Thecommunity
caretakingfunctionencompassesconcernfor thesafetyof thepublicusingtheroadwayaswell asconcern
for thesafetyof thesuspectedvehicle’soccupant(s))

DEFENSES:Insanity; diminishedcapacity.
Commonwealthv. LaCava,438 Mass. 708, 712-716(2003)

(trial counsel’sdecisionto foregoaninsanitydefensefor oneofdiminishedcapacity[mental
impairment]wherea “serious impediment”Id. at 714,to theformerwas “substantial... evidence
inconsistentwith an insanitydefense”Id. at 716, includinghisown expert’sopinionthathe “did not
satisfytherequirementsfor an insanitydefensein thathe did not sufferfrom amentaldiseaseor defect”
Id. at712, but that he did nothavetheability to controlhis conductat thetime of theshooting,Id. at 715,
dueto apersonalitydisorder,depression,stressandanxietyId. at 718, SO that therewasabasisfor the
latterdefense,wasnot amanifestlyunreasonabletrial strategy)

DEFENSES: Insanity; diminished capacity.
Commonwealthv. Gaboriault,439 Mass. 84,90-93 (2003)
(SeealsoADMISSIONS& CONFESSIONS:Miranda warnings)

(holdingthatthetacticto withdraw theissueof criminal responsibilityin lieu ofa diminished
capacitydefensewasnot ineffective)

Trial counselpresentedtwo expertwitnessesin orderto showthat thedefendantwaseithernot
responsiblefor his actionsor thathe sufferedfrom a diminishedcapacityatthetime ofthemurders.A
psychologistwashiredprimarily to conductabatteryofneuropsychologicaltestson thedefendantandto
reporttheresultsto thepsychiatrist,theprimary defenseexpertwitness. Thelatteropinedthatthoughthe
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testsindicateda possibleorganicbraindisorder,thedefendantwasnot completelylacking in criminal
responsibility. In light ofthis, trial counseloptedfor thealteruativestrategyofpursuinga claim of
diminishedcapacitytherebyattemptingto showthat atthetime thedefendantstabbedthevictims hewas
“unableeitherto form thespecificintent to kill or to premeditate”Id. at91.

While the SJChasrepeatedlystatedthat “there is no diminishedcapacitydefensein
Massachusetts,Commonwealthv. Gould, 30 Mass. 672,683 (1980)standsfor thepropositionthat the
defensemayproducepsychiatricevidencethat would allow ajury to considerwhetherthedefendant
lackedthementalcapacityto premeditatethekilling” Id. at 91. (Citationsomitted).

Trial counselfaceda situationwherehehad expertsthat would testify towarda diminished
capacityclaim,butnot lackofcriminal responsibility.His tacticaldecisionto focuson theformerwas
thereforelogical anddid not deprivethedefendantof an adequatedefenseId. at 93.

DISCOVERY: Exculpatory evidence;failure to produce.
Commonwealthv. Healy, 438 Mass. 672 (2003)

(concludingthat D wasnot entitled to anewtrial on basisofprosecution’sfailure to disclose
allegedlyexculpatorymaterial[a postmortemreport]whereprosecutorhadagreedto turnoverall witness
statements,scientificreportsandexculpatoryevidence;however, therewasno waiver ofdefendant’s
claim eventhoughtit would havebeenpossiblefor defensecounselto obtainthereportfrom thehospital
if hehadknownofits existence).

Basedentirelyon circumstantialevidence,butwith someconsciousnessof guilt evidenceaddedto
themix, thedefendantwasconvictedofmurderingthevictim (foundon his bed,semi-naked,bound,
pantspulled down, genitalsexposedandstabbedfourteentimes in thechest,)in what appearedto bea
homosexualencounterat thevictim’s apartment.SeeId. at 674-675.Yearslater, thedefendantdiscovered
that thetherewasapostmortemreportwhich indicatedan absenceof semenin thevictim’s mouthor
rectumorother “signs ofrecentsexualactivity” on thevictim’s body. Heclaimedthat this undermined
theCommonwealth’stheorythat themurderwastheproductof ahomosexualencountergoneawryId. at
680.

Thefailure to makethereportavailableto thedefendantwasimproper. “Justifiablerelianceon the
prosecutor’sfulfilment ofdiscoveryobligationswill not resultin waiverofaclaim of violation ofthose
obligationsmerelybecausetheitemstheprosecutorwasobligatedto producecouldhavebeenobtained
from someothersource”Id. at 678. However,theCourt concludedthatthedefendanthadnotmethis
burden(here,themore favorableoneof a “substantialbasis”)of showingthatthereportwasexculpatory
or material. TheCourtstatedthat “[t]here is a widerangeofsexualactivity, up to and includingmany
formsof sexualassault,that leavesneitherspermnorsignsofinjury to sexualorgans”Id. at 681. The
specific form ofsexualactivity involved in theencounterwasnot an importantpartofthe
Commonwealth’scase,thoughit helpedto explainwhy therewassolittle blood on defendant’sclothing.
And therewasplenty of otherevidenceregardingsexualactivity, suchasapair ofsemen-stained
undershortsnearthevictim. Furthermore,thedefendant’sclosingargumentdid not in any waycontestthe
inferencethat theattackon thevictim hadoccurredduring thecourseofsomeunidentifiedform ofsexual
activity. Thus, theCourtwas“confident that, evenif theprosecutionhadsuppliedthereportto the
defendantin timely fashion,thereportor availableevidencedisclosedby it would nothaveinfluencedthe
jury” Id. at 685.

Thecaseis noteworthyto theextentthat it providesa repriseof the law relatingto nondisclosure
ofexculpatoryevidence.SeeId at 678-680.
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DISCOVERY: Disclosure,Police inventory report.
Commonwealthv. Brown, 57 Mass. App. Ct. 852 (2003)

(Commonwealthdid notwithhold exculpatoryandmaterial evidenceby failing to provideapolice
inventoryreportwheredefendant’srequestfor “police reports” wasnot specificenoughto placeprosecutor
onnoticethat the inventoryreportwasbeingsought;moreover,defendantfailed to showa substantialrisk
that thejury would havereacheda differentconclusionhadtheevidencebeenadmittedattrial)

TheCommonwealthintroducedevidencethat two policeofficers observedthe defendantbreak
into an automobile.As theyapproachedhim, heyelled an expletiveandbeganto flee.
Whentheycaughthim, theyfounda radioandfaceplatein his handsandsomecontrolsfrom the
dashboardin his pocket.Uponreturningto theparkedcar, theofficerssawa smashedpassengerside
window,arippedout centerconsole(wheretheradiowouldhavebeen),ascrewdriveron theground,and
brokenglassaroundthecar.

Thedefendanttestifiedto a completelydifferentversionof events.Hestatedthathewaswalking
downthestreetwhile listeningto musicthroughheadphonesconnectedto a “walkman” andcarryinga
second“walkman.” Suddenly,hewasstrnckin theheadfrom behind,whichdazedhim andrenderedhim
semi-conscious.Thenext thinghe could rememberwasbeinghandcuffedwith a policeofficer sitting
astridehisback.Hewasput in thepolicecruiserandtakento thestationwherethesameofficer slammed
his headinto awall severaltimes. Thedefendanttestifiedthat hedid notpossessany ofthe items
allegedlyseizedfrom himby theofficers.

Onrebuttal,both officers testifiedthat theydid not recallseeingany “walkman” orearphonesor
anythingakinto themon Brownwhentheyarrestedhim.

On surrebuttal,Browntestifiedthat two “walkmans”werereturnedto him afterhis arraignment.
Appellatedefensecounselobtaineda“Boston PoliceDepartmentPrisonerDispositionForm”

which indicatedin thesection“PrisonerPersonalData,” thatthe defendant,in fact, had“2 setsof
walkman.”This,he asserted,wasexculpatorymaterialinsofarasit bothcorroboratedthedefendant’s
versionof eventsand discreditedthetestimonyof thepolice officers. He furtherassertedthatthe
Commonwealthimproperlywithheld thisevidence.

TheCourtheld that thedefendant’spretrial requestfor “police reports”did not,for lackof
specificity,encompasstheinventoryreport. It notedthat “[e]ven if theprosecutor[had]hadtheinventory
reportin hand,it wassimply not ofsuchcharacterasto revealits exculpatorypotential,”until, that is, the
defendanttestifiedId. at 856,and thetwo officers,in turn, testifiedthat hedid not havesuchitemswhen
arrested.Id. at 857.

In light ofthis, thequestionthenbecamewhetherthedefendanthadshownasubstantialrisk that
thejury would havereachedadifferentconclusionif the evidencehadbeenadmittedat trial. TheCourt
distinguishedthecaseatbar from Commonwealthv. Tucceri,412 Mass.at 413 Id. at857-858. It
essentiallyheld that though“the inventoryreportcorroborate[edthedefendant’s]otherwise
uncorroboratedtestimonyandshow[ed] that thepoliceofficerswereundeniablywrongin oneaspectof
their testimony,”Id. at 858,nevertheless,theCourt concludedthat “it borderson thefanciful to maintain
that, on thebasisoftheundisclosedreport,thejury would havedisbelievedthepolice officers’ essential
account,buttressedby physicalevidence,in favor of [the defendant’s]versionof events”Id. at 859.

EVIDENCE: Required finding; Joint venture
Commonwealthv. Netto,438 Mass. 686, 700-701(2003)
(SeealsoSEARCH& SEIZURE: Probablecause;expectationofprivacy,abandonment,and Instruction:
Jointventurefelony-murder)
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(at a murdertrial, therewassufficient evidenceto submitthe caseto thejury on alternative
theoriesofjoint ventureliability: thefact that theCommonwealthdid notpresentevidenceidentifyingone
coventurerastheone whostabbedthevictim did notprecludetheCommonwealthfrom pursuingatheory
ofjoint ventureliability asto theseconddefendant)

TheCommonwealthmaypresentstrongbut circumstantialevidencethatthedefendanthimself
wastheprincipalperpetratorwhile simultaneouslypresentingevidencethatthe crime wascommittedas
partof ajoint venture.Whereajoint venturehasbeenshown,thestrengthoftheCommonwealth’s
evidenceprovingthat thedefendantwastheprincipalperpetratordoesnotpreventthesubmissionofthe
alternativetheoryofjoint venture,andit wouldbeanomalousto deprivetheCommonwealthofthat
alternativetheorymerelybecauseit alsohada well-supportedtheoryofprincipal liability. While the
circumstantialevidencemaystronglysuggestwhich ofthejoint venturerswastheprincipalperpetrator,
thejury maynot be convincedof thedefendant’sprincipal liability beyondareasonabledoubt.If thejury
havesuchdoubt,theymaystill convictif theyareconvincedthat theelementsofjoint venturewere
proved.Here,theCourt held that therewasampleevidencethat thedefendantswerejoint venturersId. at
701.

EVIDENCE: Required finding; Joint venture felony-murder
Commonwealthv. Rolon,438 Mass. 808, 817 (2003)
(SeealsoEVIDENCE: Vouchingfor credibility)

(Holdingtherewassufficientevidencethatdefendanthadcommittedthepredicatefelony ofarmed
burglaryaseithera principalorajoint venturer;however,it wasinsufficient to proveassaultand battery
by meansof adangerousweapon,armedassaultin a dwelling andarmedburglary,wheretheevidence
wasinsufficient asto “principal liability” in that, asto thefirst two charges,therewasno evidencethat
thedefendanthimselfstruckthevictimsor committedany assaultwhile in thedwelling andwhere,asto
thethird charge,sincearmedburglary servedasthepredicatefelony for a separateconvictionoffelony-
murder,that chargewasduplicative)

Thecaseinvolved an incidentin whicha groupof youngarmedmenstormedan apartmentin a
New Bedfordhousingprojectin retaliationfor an earlierconfrontationinvolving someof theapartment’s
occupants.Threemenin theapartmentwerestabbedin thecourseoftheensuingmelee-- one died. The
Commonwealth’stheorywasthat thedefendantwastheprincipalinstigatorof thegroup’sattackon the
apartmentandthathewastheonewho fatally stabbedthevictim. The fatal stabbing,however,occurred
outsidetheapartment. Evidencethatthedefendanteverenteredtheapartmentwasnextto none.
Nevertheless,that thevictim triedto flee thepremise,hencethekilling occurredjustoutsidethedwelling,
wasnot abasisto dissociateit from thepredicatefelony Id.at 818-819.Where,however,asto the
chargesofassaultand batteryby meansof adangerousweapon,andarmedassaultin adwellingbasedon
theconductoftwo codefendantsoccurringinsidetheapartment,which indictmentsweresubmittedto the
jury on theoriesofbothjoint ventureandprincipal liability without requiringthejury to specify whether
theyfoundthedefendantguilty ofthesecrimesbasedon thesupportabletheoryofjoint ventureorbased
on theunsupportabletheoryofprincipalliability, theconvictionscouldnot stand.

EVIDENCE: Required Finding, Forgery, elements& opinion.
Commonwealthv. O’Connell, 438 Mass.658, 662-664(2003)

(chargedwith forgery,uttering,andlarcenyover $250,basedon thetheorythat thedefendanthad
forgedhis father’ssignatureon five checksthat hemadepayableto himself, endorsedandthencashedat
two banks,therewassufficientevidencefrom which to concludethat thedefendantforgedthesignatures
ofthemakeron thechecksand,asaconsequence,theevidencewasalsosufficient to show,for purposes
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ofthecrime of uttering,both that thecheckswere forged,andthat atthetime thedefendantcashedthem,
hekneworbelievedthattheywereforged; further,with respectto the crimesof forgery anduttering,the
evidencewassufficient to showthat thedefendantactedwith anintent to injury or defraudsomeonewhen
heforgedandutteredthechecks,andw/ respectto all threecrimeswith whichdefendantwascharged,the
evidenceshowedthat thedefendantwasnot an authorizedsignatoroneitherofthetwo accounts)

Forgeryandutteringwereprovendespitethe absenceof testimonyfrom thefatherthathe did not
sign thechecksin questionor from an expertthat thesignatureswereforgedwherethesubjectchecks,
alongwith banksurveillancephotographsofdefendantat thebanksat thetimeoftheendorsements,had
beenadmittedinto evidence.Notwithstandinga well-reasoneddissent(Cordy,J.),which accordedwith
theAppealsCourt’s earlierreversalin this case,seeId.at 669-670,theCourt heldthattherewassufficient
evidenceto showthat thedefendantactedwith “intent to defraud”on thegroundthat hepresentedthe
checksfor paymentswith signaturesthat heknewto be forged. “Lack ofauthority” is not an essential
elementofany ofthecrimesfor which defendantwasindictedId. at 664.

A bankemployee,givenher20 yearsofexperienceasateller, customerservicerepresentativeand
vice-presidentin chargeofsecurity,wasdeemedqualifiedto give heropinionthatthesignatureson the
checksdid notmatchthe father’ssignatureeventhoughshehad witnessedhis signatureonly onceId. at
667. Moreover,thedefendant’ssignatureson thefive checkswhichwereadmittedin evidenceasgenuine
andsubmittedto thejury couldbeusedasa standardagainstwhich thejury couldcomparethedisputed
signaturesanddecidethequestionofauthorshipwithout theneedfor experttestimonyId. at 662, 668.

EVIDENCE: Required finding; controlled substance,constructive possession.
(SeealsoPROSECUTORIAL MISCONDUCT: Closing Argument)
Commonwealthv. Monson,57 Mass. App. Ct. 867, 870(2003)

(holdingjudgedid not err in denyingdefendant’smotion for requiredfindingsofnot guilty where,
despitedefendant’sclaimsthat shedid not know ofthe cocaine’spresencein a key caselocatedunderthe
barcounterdirectly in front ofwhereshewasseated,jury reasonablycould haveinferredfrom evidence
presentedthatshein facthadconstructivepossessionofit)

EVIDENCE: Required finding; Defenseof others,Assault and battery by meansof a dangerous
weapon
Commonwealthv. Wolmart,57 Mass. App. Ct. 780 (2003)

(affirming defendant’sconvictionof assaultandbatteryby meansof adangerousweapon[a knife
with a six-inchblade],wheredefendant’suseoftheknife amountedto excessive,deadlyforce,
unwarrantedto protectherspousefrom beingstruckby the victim’s fist).

Spousesofthevictim and defendanthadbeeninvolved in an extramaritalaffair. Thedefendant
testifiedthat thevictim hadmadeseveralthreatson prior occasionsto kill or to “beatup” herhusbandand
on onesuchoccasion,hehadshownher a gun andstatedthatit wasfor killing herhusband. But on the
night in question,whenthevictim approachedthedefendant’sspouseand shouted,“I’m goingto hit him,”
hewasnot armed. Thedefendantwent intoherhomeandreturnedoutsidewith theknife. Whenthe
victim approachedto “hit” thedefendant’sspousewith his fist, shestabbedhim in thearm. In this
circumstanceimplicating defenseof another,thejustification for theuseofforcewaslostby the
unwarranteduseofexcessive,deadlyforcesincetherewasno imminentdangerof deathor seriousbodily
harmto eitherthedefendantor to her spouse.
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EVIDENCE: Required finding; Controlled substances.
Commonwealthv. Ramirez,57 Mass.App. Ct.475,477-78(2003)

(chargedwith unlawful possessionof cocainewith intent to distribute,theevidencewassufficient
to permitarationaljury to infer thattwo unrecovered,henceuntestedbagsof white powder, which
defendanthadexchangedfor moneyandwhich defendant’scompanionhadgivento him from ablack
magneticbox, containedcocaine,wherean undercoverofficer, whenpurchasingfrom thedefendant’s
companionreceivedtwo bagsofwhite powderthat camefrom that samebox, had seensix otherbagsof
whitepowderin thebox; wherethejury could infer thatthreebagsof whitepowderrecoveredfrom the
defendant’scompanionat thetime of his arrestcamefrom thatbox; andwherethetwo untestedbags
appearedto beapproximatelythesameweight,color, andpackagingasthosefive bags,all ofwhichtested
positive for cocaine)

EVIDENCE: Required finding; Larceny of a motor vehicle.
Commonwealthv. Prentice,P., a juvenile, 57 Mass.App. Ct. 766, 768-770

(circumstantialevidenceatthetrial ofajuvenileon a chargeof larcenyofamotorvehiclewas
insufficient to showthat hestolethevehiclewherethejuvenile,with anothermale,wasobservedkneeling
besidea stolenvehicle;thecarhadbeen“jackedup,” with its doorsandtrunk open,andatire andcrowbar
werenearbyandwhenconfrontedby thepolice, thejuveniletried to flee)

TheCourt statedthat therewas“no evidence,eitherdirectorcircumstantial,thatthejuvenilewas,
atany time, in actualorevenconstrnctivepossessionof thestolenvehicle” Id. a t 769.

EVIDENCE: Required finding; Protective order
Commonwealthv. Habenstreit,57 Mass.App. Ct. 785 (2003)

(defendant’sformergirlfriend’s absencefrom work wasafortuitouscircumstancethat did not
constitutea defenseto thestay-awayorderwhich wasnot conditionedon herpresence)

Ona day whenthecomplainantcalledin sick to work, thedefendantcameby herworkplace,and
from his truckwindow,while looking athis formergirlfriend’s newboyfriendwho wasinside,blewhis
hornseveraltimes, shoutedobscenitiesandthenmadethreats.

EVIDENCE: Bias, Pastrecollection recorded.
Commonwealthv. Evans,439 Mass. 184, 188-189(2003)

(althoughit is “ordinarily helpful forjurorsto know thenatureoftheunresolvedchargespending
againsta witnesssothattheywill havesomemeansofgaugingtheextentto whichthewitnessmaybe
biased,”thatthejudgeonly permittedthewitnessto beimpeachedwith thefact thathehad“serious
felony charges”(aggravatedrapeandkidnaping)pendingagainsthim, wasnot, in thecircumstances,an
abuseof discretion)

(error to admit in evidence thegrandjury testimonyof aCommonwealthwitness[thathehad
seenthedefendantsatthe sceneofthecrime] aspastrecollectionrecordedwherethewitnesshadno
recollectionofwhathehadtold thegrandjury andtherewasno evidencethatheadoptedhis earlier
testimonywhenhismemoryoftheeventswasfresh; further, in theabsenceofthejudgefinding that the
witnesswasfeigningmemoryloss [when,attrial, hestatedhehadno memoryof seeingthedefendantsat
thescene],thegrandjury testimonywasnot admissiblefor substantivepurposesundertherule established
in Commonwealthv. Sineiro,432Mass. 735, 741 [2000];however,erroneousadmissionofthehearsay
wasnotprejudicialwherethedefendantstestifiedandadmitted beingatthescene)Id. at 189-191.
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EVIDENCE: Loss or destruction.
Commonwealthv. Cintron,438 Mass.779, 785 (2003)

(defendanthad shownno prejudicefrom thelossof theoriginal fingerprint sincethephotograph
ofit andnot theoriginal fingerprintitself, formedthebasisfor identifyinghim and defendant’sexpert
indicatedphotographoffingerprint was“qualitatively excellent,” id at 786, hadit to comparewith the
knownprints, thus defendanthadaccessto thesameinformationrelied on by theCommonwealth)

Caseis significantfor two reasons:As a primeron theAutomatedFingerprintIdentification
System(AFIS), a computerizedfingerprint filing andidentificationsystem,andits reliability (here,a State
PoliceLieutenantarrangedfor themanualreviewof fingerprint cardson file with theHolyokepolice
departmentbecause,in his experience,“AFIS wasnotalwaysreliable,” Id. at 782) andfor a repriseof
thelaw relatingto theallegedlossor destructionofpotentiallyexculpatoryevidenceId. at 784.

EVIDENCE: Vouching for credibility.
Commonwealthv. Rolon,438 Mass. 808, 813-817(2003)

(no impropervouchingoccurredwheredefensecounsel’sexpressattackon witness’scredibility
during his openingstatement,by wayof amisstatementasto thecontentsofapleaagreement,justified
theprosecutoreliciting on direct examination;thecontentsofthepleaagreement)

Oneof theparticipantsin thestormingofthe apartment,pursuantto apleaagreement,pledguilty
to beingdelinquentby reasonofmurderin theseconddegreeandtestifiedfor theprosecution.Hewasthe
only eyewitnessto testify that it wasthedefendantwho stabbedthevictim.

Twiceduringdirect examinationof thejuvenile,andoverobjection,theprosecutorelicited that he
hadapleaagreementand thathehad agreedto provide“completeandtruthful and accuratetestimony”Id.
at 813.

Ordinarily,questionsconcerningan agreement’srequirementthat acooperatingwitnessgive
“truthful” testimonyshouldbereservedfor redirectexaminationaftercross-examinationhasattackedthe
witness’scredibility basedon thepleaagreementId. 813, 814. Here,however,defensecounsel’s
arguable“significantmischaracterization”ofwhatthewitness’sobligationundertheagreementwas,
openedthedoorto theprosecutorto elicit, on direct, thecontentsofthepleaagreementId. at 814.

EVIDENCE: Stateof mind exception
Commonwealthv. DiGiacomo,57 Mass. App. Ct. 312, reviewdenied439 Mass. 1102(2003).

(error, thoughnonprejudicial,to admitin evidence,underthestateofmind exception,ateacher’s
testimonyregardingher conversationwith thedefendant,in which shediscussedstatementsmadeby his
femalestudentsconcerninghis conductwheretheconversationrelatednot to any futureconduct,but to
pastallegedsexualassaults)

Thedefendant,amiddle schoolvice-principal,chargedwith aseriesof sexualassaultsuponsix
femalestudents,assertedthattheyhadmadeup thesexualaspectoftheir relationshipwith him.

Overobjection,thejudgeallowedateacherto testify to thecontentsofherconversationwith the
defendant. Shetoldhim that thestudentshadcometo herto reportthatthey felt “uncomfortablein [his]
presence,andtheyhadspokenofbeinghuggedandbeingtouched”by him. The defendantaskedfor, and
wastold, thenamesof thegirls whohadcomplained.

Thejudgeimproperlyallowedthetestimonyin evidencefor thepurposeof showingthe
defendant’sstateofmind and limited its useto theindictmentsnamingonly onecomplainant.
“Statementsof avictim ofa crime madeprior to theeventmaybe admissiblein orderto provea motiveor
relevantstateof mind ofthedefendant,if thereis evidencetheywerecommunicatedto thedefendant.”
Liacos,MassachusettsEvidence§§ 8.2.2 (7th ed. 1999).Here,anystatementmadeby theone
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complainantortheothergirls to theteacherdid not relateto any future sexualassaults.. .; atmost,they
relatedto pastallegedsexualassaults”Id. at 320. Thedefendant’sequivocalresponsewhenconfrontedby
theteacherdid notmeetastateofmind exceptionto thehearsayrule becausehis statementsfaced
“backward.” Id. at 320.

Forthereasonsset forth in thedecision,theCourtneverthelessconcludedthat theerror“did not
influencethejury, orhadbutvery slight effect” Id. at 320-321.

EVIDENCE: Opinion testimony.
Commonwealthv. Andujar, 57 Mass.App. Ct. 529, 530-33(2003)
(SeealsoADMISSIONS & CONFESSIONS)

(reversingwherejudgeerredin admitting,overobjection,the testimonyofan officer thathe
believedthat four interactionshe witnessedconstitutedstreetlevel drugtransactions)

Thepoliceofficer observedfive instanceswherean individual approachedthedefendantand
engagedin a shortconversation,following which thedefendantreachedinto atreefor an object, andthen
exchangedtheobjectfor cash.After thefifth transaction,thepurchaserwasapprehendedandwasfoundto
havecocaine. Thedefendanthad$375 in his pocket.During theprosecution’sdirectexaminationofthe
officer, notwithstandingtheclear admonitionof Commonwealthv. Woods,419 Mass.366,374-375
(1995),andits progeny,thejudgeadmittedtestimonythat theofficerbelievedthatthefour interactions
that precededthefifth transactionto bestreetlevel narcoticstransactions.Theexaminationwasnot even
couchedin theapproved“consistentwith” locution.SeeCommonwealthv. Johnson,410Mass.199 202
(1991). TheCourt concludedthat theopinion improperlyintrudeduponthejury’s fact-findingfunction.

EVIDENCE: Relevancy& materiality; sexualconduct; new trial.
Commonwealthv. Owen,57 Mass.App. Ct. 538 (2003)

(defendantwasentitled to an evidentiaryhearingon his motion for anewtrial wherehe
demonstratedhis trial counselhadinformationthat,if deemedadmissible,couldhaveshownthatthe
youngvictim hadacquiredherknowledgeof thesexualmattersto which shetestifiedfrom pastactsof
similar sexualabusecommittedby another)

In fairly graphicdetail,thevictim, who wastenat thetime oftrial, claimedthatwhenshewas
betweenfive andnineyearsofage,shewasabusedby herbiologicalfatherduringovernightandweekend
visits with him.

Herdelayin makingany contemporaneouscomplaint,sheclaimed,wasdueto her lackof
understandingaboutwhat the defendantwasdoing to her. Onceshecomprehendedthenatureof his acts,
shetoldhersisterandmother.Themothernotified thepolice, andthevictim wasinterviewedby law
enforcementauthoritiesand examinedby medicalprofessionals.Thetwo physicianswho examinedher
reportedto theeffect thattheirexaminationsrevealedno specificphysicalfindingsof sexualabuseor
evidenceoftrauma.

ThetestimonythatmostunderminedtheCommonwealth’scasecamefrom thevictim’s “best
friend,” a cousin.Although thecousintestifiedthat thevictim told herthat shewasnot seeingher father,
“becausehehadsexwith me,”thecousinalsotestifiedthat thevictim immediatelythereaftertoldher that
theaccusationwasalie andsworeherto secrecy.Uponcross-examination,thecousintestifiedthat the
victim told herthat shehatedthedefendantand“just wantedto gethim in trouble.”

In closing,thedefendantarguedthat thevictim hadconcoctedherallegationsbecauseshewas
jealousandresentfulofthedefendant’sattentionto his dog. Theprosecutortold thejury that theyhadto
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decide-- hadthevictim beensexuallyabusedandwasthedefendanttheabuser.As to thefirst, the
prosecutorstressedthatthevictim couldnothaveknowledgeofthesexualactsaboutwhich shetestified
hadshenotbeenabused.

Themotion for anewtrial setout informationin supportoftheallegationthattrial counselaswell
ascounselon thedirect appealknew or shouldhaveknownthat thevictim couldhaveacquiredher
knowledgeofthesexualmattersaboutwhich shetestifiedfrom sourcesotherthantheallegedactsof
abuseby thedefendant;rather,from informationconcerningpastabuseof thevictim nevermadeknown
attrial oron thedirect appeal.

Relyingon Commonwealthv. Ruffen,399 Mass.811, 814-816(1987)and its progeny,trial counsel
filed amotionin limineby whichhe soughtto introducein evidencea reportmadeby DSSwhich.he
claimed,“proved that the[victim] waspreviouslyexposedto sexualabuse.”And he offered additional
informationconcerningprior sexualabuseofthevictim.

Ruffensetsout atwo-stepprocessfor a determinationconcerningtheadmissibilityofevidenceof
prior sexualabuseto showthat thevictim couldhaveacquiredknowledgeofsexualmattersand
terminologyfrom that abusethat could accountfor her testimonyattrial. Thefirst steprequiressome
showingof“a reasonablesuspicionandagoodfaithbasis” for seekingpermissionto questionthevictim
aboutprior sexualabuse.If thedefendantmakestherequisiteshowing,he is entitled to a voir dire
examinationto determinewhetherthevictim “had beensexuallyabusedin thepastin a mannersimilar to
theabusein the instantcase”Id. at 815.

Accordingto the informationavailableto trial counselat thetimeof his motion, hehadin his
possessionvariouspolice reportsaswell asreportsfrom theDSSwhichshowedthat whentwo yearsold,
thevictim sawhermotherandamalefriend in bedand, atthattime, sheengagedin play with
anatomicallycorrectdolls in a sexualmanner;that whenthevictim wasfouror five yearsofage,an
adolescentrelativetouchedsexualpartsof thevictim’s body andinsertedhis penisintohermouthwhile
tellingherhow thepeniswould feel; andthat anotheradolescentputhis handsinsideher shirt andfelt her
breastsandfondledher.

This informationwassufficient to satisfythefirst step. TheCourt held that trial counselwas
thereforeineffective for notpursuingthemotionafterthetrial judgehaddeferredruling on thematterand
thathewould havebeenentitledto avoir dire.
It heldfurtherthat evidenceof prior sexualabusesimilar to that allegedagainstdefendantcouldonly have
bolsteredhisdefensethat thevictim wasfabricatingthecharges.

Noteworthyis that theAppealsCourt statedthat nothingin eitherRuffenor Commonwealthv.
Rathburn,26 Mass.App. Ct. 699, 707 (1988)mandatesthat theevidenceofprior sexualabuseofthe
victim beidentical to orthesameasthat ofwhich thedefendantstandsaccused.Rather,the Courtreads
Ruffenandits progenyto holdthatfor any evidenceofprior sexualabuseadducedatthevoir dire to be
admissibleat trial, thatevidencemustshowonly that theprior abusewassufficiently similarto the
presentallegationsto accountfor thevictim’s knowledgeof thematterscomprehended.Id. at546-547.
SeeCommonwealthv. Scheffer,43 Mass.App. Ct. 398 (1997).

EVIDENCE: Expert Opinion, DNA
Commonwealthv. Rocha,57 Mass.App.Ct. 550 (2003)

(In arapetrial, thejudgedid notabusehis discretionin admitting expertevidence,derivedfrom
theresultsof DNA paternityteststhat placeddefendant’sprobabili~jv ofpaternityof thevictim’s fetus at
99.7 percent[Commonwealth’sexpert]or at 98.3 percent [defendant’sexpert]wheretheevidencewas
relevantto thedeterminationwhetherdefendanthadhadsexualintercoursewith thevictim)
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Theevidencewasthat only two menhadtheopportunityto impregnatethevictim: thedefendant,
who wasthevictim’s brother,andher father.DNA testresultsexcludedthefather.

Thecalculationson whichtheprobabilitydeterminationswerebasedwereexplainedin detail and
thedefendantdid not challengethereliability of thestatisticalmethodology.A descriptionof thescientific
methodologyunderlyingpaternityteststhatestablish“the impossibilityoftheaccused’spaternity. . to a
medicalcertainty” is containedin Commonwealthv. Beausoleil,397 Mass.206, 209-210 (1986).

Noteworthyis that theprobabilityofpaternityestimateassumesafifty percentlikelihood or
probability that thedefendantengagedin sexualintercoursewith thevictim Id. at 558 & n.12
In otherwords,theprobability ofpaternitystatisticdid not rely on evidenceofintercourse,but assumed
for purposesofthemathematicalcalculationthat thedefendantwasequallylikely to be thefatherasnot to
be thefather.

TheCourt held that therewasno errorin thetrial court’s refusalto instruct thejury that the
probabilityofpaternitystatisticcouldnotbeusedasevidencethat thedefendanthadintercoursewith the
victim wherethejudgeinstructedthejury thattheywerenot to substitutetheprobabilityof paternity
estimatefor thestandardofproofbeyondareasonabledoubtId. at 560.

EVIDENCE: Consciousnessof Innocence
Commonwealthv. Do Vale,57 Mass.App. Ct. 657, 661-663(2003)

(no error in refusingto admit,asevidenceofconsciousnessofinnocence,a refusalto accepta
motionjudge’sprofferof apleabargainto “time-served”)

TheCourt construedMass.R.Crim.P.12(f) which expresslydeclaresinadmissibletheoffer to
pleadguilty andsaysnothingabouttheadmissibilityofevidenceofarefusalso to do “to statethe larger
proposition,that a statementmadein connectionwith aproposalfor a pleashallnot beevidenceat trial”
Id. at 662. Here,theCourt statedthat therecouldbemanyreasonswhy defendantdid not accepttheoffer
apartfrom whetherhewas,in fact,innocent.

EVIDENCE: Restitution
Commonwealthv. Williams,57 Mass.App. Ct. 917, 917-918

(nothingrequiresvictim submita claimunderanyinsurancepolicy thatmight coverthe
lossbeforean orderof restitutioncouldbemadeandthetrial courtcouldinsteadrely
on cost estimates,submittedby thevictim preparedby variousvendors,ratherthanthe
actualcostsfor therepairs,in determiningtheamountofrestitutionto impose)

EVIDENCE: Fresh Complaint

Commonwealthv. Howell, 57 Mass.App. Ct.716, 719-726(2003)

(reversalrequireddueto multiple infirmities relatingto useof freshcomplaintevidence)

At thetrial ofanindictmentallegingindecentassaultandbatteryon achild underfourteen,fresh
complaintevidence,with respectto “timeliness,”was,for thereasonsthat follow, on the“borderlineof
admissibility.” First, thecomplainant,althoughnotyet an adolescent,wasan intelligentpreteenof
considerableself-assurance(sufficient, in fact,unilaterallyto terminatecounselingwith thedefendantat
ageeleven). Second,therewasno evidencethat thedefendanteverthreatened,coerced,or intimidatedthe
complainant.Third, thedefendant’scontroloverthecomplainantwasminimal at best,evidencedby the
complainant’sunilateraldecisionat ageelevento terminatecounselingwith thedefendantandhis
resistanceto thedefendant’sefforts to resumeit. Fourth, evenassumingthe defendant’spositionasa
schoolcounseloris consideredsupervisory,complainantwasout from undersuch“control” for eight
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monthsprior to reportingtheincidents.Finally, thecomplaintwasnot spontaneous,butratheroccurred
during thecourseofagrilling administeredto himby his motherandgrandmotheron thesubjectofhis
ownmisbehavior,thus thedisclosurewasnot “triggeredby an event,or achangein circumstances,that
invests[it] with spontaneityandplausibility;” rather,thecircumstances“ma[d]e it seem.. . morein the
natureofthecalculateduseof thecomplaintasaweaponin thecourseof a vitriolic quarrel.”

Wherethejudgefailed to give contemporaneousinstructionson theuseoffreshcomplaint
evidencebeforetwo freshcomplaintwitnesses(complainant’smotherand grandmother)testified,gavean
inadequateinstructionduringbreakin athird freshcomplaintwitness’stestimony(chiefinvestigatorfrom
theDistrict Attorney’s office who recounteddetailsof theunrecordedSAIN interview) andgave
incompletefinal instructionsto thejury, therisk ofprejudicearisingfrom themultiple freshcomplaint
witnesseswasnot alleviated.

In a caseentirelydependenton the credibility ofthe complainant,the aboveinfirmities, combined
with the improperadmissionofthecomplainant’sself-corroboratingtestimonyvia a videotapedinterview,
not accompaniedby any mitigating factors,requiredreversal.

INEFFECTIVE ASSISTANCE OF COUNSEL

SeeDefenses:Insanity;Commonwealthv. LaCava,438 Mass. 708, 712-716 (2003)

JURY INSTRUCTIONS: Joint venture felony-murder

Commonwealthv. Netto,438 Mass. 686,704-707(2003)

(SeealsoEVIDENCE: Requiredfinding; Jointventure;and Search& Seizure:Probablecause;
expectationofprivacy,abandonment)

Caseis noteworthyfor thejudge’ssupplementalinstructionon joint venturefelony-murderwhere
thejudgeinformedthejury that thekilling hadto be “incidental to andthenaturalandprobable
consequenceofthearmedrobbery.” SeeCommonwealthv. Nichypor,419 Mass.209, 215 (1994). He
specificallyadvisedthejury that “in orderfor thekilling to be incidentalto andanaturalandprobable
consequenceofthenonstabber’sparticipationin thearmedrobbery,thekilling musthavetakenplace
duringasingle logically relatedcontinuingcriminal transactionat atimewhenthenonstabberwas
activelyinvolved asaparticipantin thearmedrobbery” (emphasisadded).Hethenarticulatedfurther
that, if ajoint venturerin an armedrobbery“was no longeractivelyinvolved andthekilling took place
afterthenonstabberwasno longeractivelyinvolved in committinga crime, thenthenonstabberis not
guilty ofarmedrobberyfelonymurder.”He alsoinstructedthejury thatif thejoint venturerdid not
becomeinvolved until afterthevictim hadalreadybeenkilled, thejoint venturerwould notbe guilty of
armedrobberyor ofany form ofmurder.In consideringtheseissues,thejudgeinstructedthejury to
considerseveralfactors:whethertherewas“a breakin the logical chainof events”betweentherobberyin
which thejoint venturerwasinvolved andthekilling, whethertherewas“a separationofan appreciable
amountof time” betweentherobberyandthekilling, and whetherthekilling “occurredat aplacethat was
differentandseparatefrom thenonstabber.”Id. at 706 n.19.
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JURY INSTRUCTIONS: Notetaking

Commonwealthv. Dykens,438 Mass. 827, 830-835(2003)

(no abuseofdiscretionwherejudgeallowedjurorsto takenotesduringthesecondportionof the
charge,which explainedtheelementsoftheoffensesinvolved andprincipal-jointventureliability, butnot
duringthefirst partof thecharge,which dealtwith standardinstructionsanddescribedrules oflaw and
principlessuchasthepresumptionof innocence,proofbeyondareasonabledoubtandinferences)

Thedefendantarguedthat thenotetakingprocedureusedby thejudge“suggest[ed] to thejurors
that theelements[of theoffenses]weremoreimportantthanthe“fundamentalprinciplesof law favorable
to [him]” Id. at 830. TheCourt,however,notedthatthejudgetookpainsto assurethat no partofhis
chargewasemphasizedat theexpenseof another.Thejurorswereinstructednot to considerany
instructionmoreor lessimportant thananotheror to give specialattentionto any instructionbut to
considerthechargeasa wholeId. at 833.

JURY INSTRUCTIONS: Joint venture; dangerousweapon.

Commonwealthv. Charles,57 Mass. App. Ct. 595, 597-99(2003)

(wherethedefendantswerechargedwith armedassaultwith intentto murderon a theoryofjoint
venture,thejudgeerredin failing to instruct thejury that it hadto find that eachknewbeforetheshooting
thatan apparentaccomplicehadagun)

After thedefendantsattackedthevictim, thevictim pulled aknife andchasedthemoff. Another
personwhom thedefendantshadspokento shortlybeforetheattack,seeingwhathadjusthappened,then
pulled outa gun andshotthevictim in theback.

Thechargeon joint venturepossessionofa firearm did not elaborateasto preciselywhenthe
defendantsneededto know thatthefourth manwascarryingafirearm.As given, it wasbroadenoughto
suggestthat thedefendantsneedonly haveknownaboutthegun at sometime duringwhich theshooter
wascarryingit, evenif theyfirst gainedtheirknowledgeby seeingtheshooterpull out theweaponand
fire Id. at 598-599.

JURY INSTRUCTIONS: Defenseofothers.

Commonwealthv. Kivlehan,et al 57 Mass. App. Ct. 793, 795-796(2003)

(judge’sfailure to givejury instructionon defenseof another,thoughnot specificallyrequested,
but wasplainly thetheoryof defense,createdasubstantialrisk ofamiscarriageofjustice)

A mother,son,anddaughterwereconvictedofassaultandbatteryandothercrimesafterthe
daughtergot into afight with her boyfriend’sex-girlfriendoutsidethedaughter’shome. Thedaughter
“was gettingher‘asskicked,”’ by theex-girlfriend sosheretreatedtowardsherhouseastheex-girlfriend
advanced,joinedby severalotherwomen. Themotherandsonjoined thefray. Theypushedtheex-
girlfriend insidetheirhome,wherethefight continued.Othersthenenteredthehomeanddraggedtheex-
girlfriend outside.

A defenseof othersinstructionis appropriatewheretheevidence,viewedin a light mostfavorable
to thedefendant,supportstheargumentthat (1) a reasonablepersonin thedefendant’sposition
comprehendshisor herinterventionis necessaryfor theprotectionofthethirdpersonand(2) in the
circumstancesasperceivedby that reasonableperson,thethird personwouldbejustified in usingsuch
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forceto protecthimself. [citationomitted].Wherethefactsofthecasepermit,ajudgeis requiredto
instructon that theoryevenin theabsenceofarequestfrom thedefendantId. at795. Moreover, “oncea
claimofself-defenseordefenseofanotheris viably woveninto theevidentiarytapestry,theburdenshifts
to theCommonwealthto disprovesuchaffirmative defense.[citationomitted]. Therecordin this case
satisfie[d] that imperative Id. at 796.

TheCourtheldthatthefactshereinraisedthe issueof whetherthemotherandson’suseofforce
againsttheex-girlfriend wasjustifiedunderthecircumstances.

JURY SELECTION: Peremptory challenges,Race andgender.

Commonwealthv. Jordan,439 Mass.47, 57-62(2003)

(art. 12 proscribestheuseof peremptorychallengesto excludeprospectivejurorsby virtueoftheir
membershipin agroupdelineatedby raceandgender)

TheCourt foundapatternof exclusionof acombinedrace-gendergroup(whitemales)from the
jury Id. at 57. Thequestionwaswhethertheprotectionsagainsttheimproperuseofperemptorychallenges
extendto groupsdelineatednotjustby oneoftheaffiliationsprotectedin Commonwealthv. Soares,377
Mass. 461 (1979),but by theintersectionof two ofthem:raceandgender.In otherwords,is theuseof a
peremptorychallengeto excludeajuror solely on thebasisofbiaspresumedto derivefrom thatjuror
being,for example,a whitemaleor a blackfemaleforbiddenby theprinciplesenunciatedin Soares.

Although theUnited StatesSupremeCourt hasnotyet confrontedthequestionwhethertheFederal
constitutionalprotectionsaffordedrace-basedgroupsin Batsonv.Kentucky,476 U.S. 79, (1986),and
gender-basedgroupsin J.E.B. v. Alabamaexrel. TB., 511 U.S. 127, (1994),extendto combined
race-gendergroups,lower Federalcourtsaddressingtheissuehavegenerallydeclinedto recognizesuch
groupsasbeingprotectedfrom discriminationin thejury selectionprocessby theUnitedStates
ConstitutionId. at 59 (citationsomitted). In contrast,thoseStatecourtsthat havewrestledwith the issue
undertheirown Constitutionsandprecedenthavegenerallyrecognizedtheexistenceof combined
race-gendergroupsasdiscretegroupsdeservingofprotectionssimilar to thoseextendedto discretegroups
definedexclusivelyby raceor genderId. at60 (citationsomitted).

Our SupremeJudicialCourt decidedthat it would be an anomalyand inconsistentwith theprimary
endof ensuringan impartialjury andafair trial to concludethat theprotectionaffordedto groupsdefined
by raceor genderagainstimpermissibleexclusionfrom jury panelsoughtnot extendto groupsdefinedby
raceandgenderId. at 59, 62.

JUVENILE: Youthful offender.

Commonwealthv. LamontL., ajuvenile,438 Mass.842 (2003)

(reversingtheAppealsCourt,see54 Mass.App. Ct. 748, 754 [2002], theSupremeJudicial Court
heldthatin circumstancesin whichtheCommonwealthproperlyindictedthedefendantasayouthful
offenderon achargeofassaultandbatteryby meansof adangerousweapon,but improperlyjoined a
companionindictmenton a misdemeanorchargeof assaultandbatteryand, aftertrial, thedefendantwas
adjudicateda youthful offenderon themisdemeanorcharge,theproperremedywasnot to vacatethe
misdemeanoradjudicationanddismisstheindictment;rather,it wasto ordertheentryofa delinquency
finding on thatmisdemeanoroffense).
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Theyouthful offenderstatuteallows theCommonwealthto proceedby meansof indictment
againsta juvenileonly for thoseoffenses“which, if hewerean adult,would bepunishableby
imprisonmentin thestateprison.” G. L. c. 119, §54. Assaultandbatteryis not suchanoffense. The
Commonwealththereforeshouldhaveproceededon this offenseby complaintandnot indictment.
Nevertheless,thedefendantwasgivenfull noticeof theoffenseagainsthim andhadtheopportunityto
defendagainstit. Theinclusionoftheadditionalimproperlybroughtallegationthat subjectedhim to
punishmentasayouthful offenderdid notprejudicehis defenseto theunderlyingcharge.Becausethetwo
offensesproperlycouldbejoined, therewasno prejudiceto defendantin thetrial procedureld. at 843-
844.

PRACTICE: Motion for reconsideration; abuseof discretion.

Commonwealthv. Haskell,438 Mass.790 (2003).

(It wasnot an abuseofdiscretionfor themotionjudge,without hearingfurtherevidence,andafter
a five-yearhiatusresultingfrom thedefendant’sdefault,to reversehis initial positiondenyingthe
defendant’smotionto suppressevidence,to thenallowhis motion to reconsiderandto allow themotion
itself,)

A judgemaypermit a motionthat hasbeenheardanddeniedto be renewedwhen“substantial
justicerequires.”Mass.R. Crim. P. 13 (a)(5). Althoughrenewal“is appropriatewherenewor additional
groundsareallegedwhich couldnotreasonablyhavebeenknownwhenthemotion wasoriginally filed,”
Reporters’Notesto Rule 13, theremedyis not restrictedto thosecircumstances.A judge’spowerto
reconsiderhis orherown decisionsduringthependencyofacaseis firmly rootedin thecommonlaw, and
theadoptionofrule 13 wasnot intendedto disturb thisauthority Id. at792.

PROBATION REVOCATION: Admission to Sufficient Facts

Commonwealthv. Bartos,57 Mass.App.Ct. 751, 754-57(2003)

(defendant’sappealfrom revocationofhis probationcouldnotbedismissedon groundsof
mootnesswhere,aftertherevocationproceeding,in a separatecriminal casefor assaultandbatteryon a
courtofficer, whichwasalso thebasisfor therevocation,thedefendantadmittedto sufficient factsto
warrantafinding ofguilty but thenhadhis casecontinuedwithout a finding)

Theruleof Commonwealthv. Fallon, 53 Mass.App. Ct. 473 (2001),doesnot controlin this
unusualsituation. Fallon, in effect,providesthat acriminal convictionbasedon thehigher,beyonda
reasonabledoubtstandardof proof, “submergers”any residualnegativeconsequencesof aprobation
revocationbasedon thesameoffensesincethestandardofproofin the latterproceedingis by amere
preponderanceoftheevidence,thusrendering“purelyacademic,”questionsconcerningthevalidity ofthe
revocation.

Here,however,thedefendantwasneithertried in a criminalproceedingand foundguilty nordid
hepleadguilty; rather,he admittedto sufficient factsandhadhis casecontinuedwithout a finding. The
Court thereforeheldthat it would be improperto construetheadmissionto factsin this situationasthe
“functional equivalent”of aguilty pleasincethe admissionwasnot followed by a findingofguilt anda
sentencefor thebreach. SeeCommonwealthv. Villalobos,437 Mass.797, 802 (2002)(“An admissionto
sufficient factsfollowed by acontinuancewithout a finding is not a ‘conviction’ underMassachusetts
law”).
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PROBATION REVOCATION: Confrontation ofwitnesses,Hearsay.

Commonwealthv. Cates,57 Mass.App. Ct. 759 (2003)

(permittinghearsay[a segmentofa SAIN interview] asthesoleevidenceto provea violation of
probation)

Rule6(b)oftheDistrict CourtRules for ProbationViolation Proceedingsprovidesin pertinent
part that “wherethe soleevidencesubmittedto proveaviolation of probationis hearsay,that evidence
shallbesufficient only if thecourt finds in writing (1) that suchevidenceis substantiallytrustworthyand
demonstrablyreliableand(2),if theallegedviolationis chargedorunchargedcriminalbehavior,thatthe
probationofficerhasgoodcausefor proceedingwithout awitnesswith personalknowledgeof the
evidencepresented.”

In this instance,thehearsay,whichthetrial judgefoundto be reliableandtrustworthy,was
fourteenminutesofthefourteenyearold complainant’sunswornstatementmadeduringavideotaped
sexualassaultinterventionnetworkinterview. TheAppealsCourt noted,but wasnot persuadedto the
contraryby thecountervailingfactthat thecomplainantwasnot a “disinterestedwitness,” norby thefact
that therewereunreconciledandsignificantdiscrepanciesbetweenthecomplainant’sSAIN interview and
her laterstatementsregardingthesexualassault.

TheCourt did agreewith thedefendantthat“an allegationof sexualassaultdoesnot, ipso facto,
[constitute]‘good cause’to dispensewith thedefendant’sright to cross-examinethewitness.”
Nevertheless,basedon no morethanthat thepoliceofficer testifiedthatthecomplainantwasupsetand
cryingduring theSAIN interview,theCourt heldthefactssufficient to supportthejudge’sconclusionthat
testifyingwould havebeenundulystressfulto thecomplainant.

PROSECUTORIAL MISCONDUCT: Improper cross-examination& closingargument

Commonwealthv. ifrabak, 57 Mass.App. Ct. 648, 653-655(2003)

(in atrial involving two countsof rapeandonecountof indecentassaultandbattery,error
occurredin prosecutor’sargumentwith respectto theallegedanalrapeof onevictim whentheprosecutor
misstatedtheevidenceandurgedjury to speculateon amatterbeyondtheircommonexperience).

Thedefendantcontendedthat thevictim couldnothavebeenrapedbecausehis pediatricrecords,
introducedasan exhibit, failed to showthathehadsufferedany injury in his rectalarea.

Duringcross-examinationof atrainedsexualassaultpoliceinvestigator,defensecounselasked
whethertheabsenceof anyindication in victim’s pediatricrecordsofinjury to his rectummight indicate
thattherapeshadneverhappened.Theofficer responded:“It might haveshowedit. It might nothave
showedit. I’m not an expert.”Thereafter,on redirect,theofficer testifiedthather trainingtaughther that
children“may” or“may not” sustaininjuries if their“genital areasarepenetrated.”Themisstatement
occurredwhentheprosecutorarguedthat theofficer testifiedthat “sometimeswhenchildrenexperience
genital penetration,suchasanalpenetration,... theyhaveinjuries, andsometimestheydon’t.”

Theofficer did not testify that a child’s rectalareamightbepenetratedby ahard objectandnot
show any injury. Rather,shestatedonly in themostgeneralandunspecificmannerthat childrenmaynot
sustaininjuries if their“genital areas”arepenetrated.

Theimproperinvitation to speculationoccurredwhentheprosecutorurgedthejury to keepin
mind thata child’s rectumwas“flexible enoughto accommodatethepassageoffairly-largeobjects,”viz.,
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a male’speniswithout showingany injury.

This wasa medicalmatterplainly beyondthecommonknowledgeoftheordinarylaypersonand,
hence,experttestimonywasrequiredbeforethejury coulddrawany inferencewith respectto it.

Noteworthyis that thoughdefensecounseldid not introduceany experttestimonybeforeurging
thejury to infer from theabsenceofphysicalinjury to victim’s rectal areathatno rapehadoccurred,the
Court statedthat theprosecutorshouldhaveanticipatedthis argumentandbeenpreparedto presentexpert
testimonyto meet it.

PROSECUTORIAL MISCONDUCT: Improper cross-examination& closingargument

Commonwealthv. Monson, 57 Mass.App. Ct. 867, 871-872(2003)

(ata trial chargingpossessionofcocainewith intentto distribute,theprosecutor’ssuggestionto
jury duringclosing argument thatpolicehadreceivedatip from an informantorotherinformationthat
defendantwasselling drugsbeforethey enteredthebar in which theyfoundcocainein akeyboxattached
to thecounterin front of wheredefendantwasseated,wasimproperandcreateda substantialrisk ofa
miscarriageofjusticein thattheargumentcouldhaveinfluencedtheverdict)

Thejudgehadruledno lessthanfour separatetimesthattheCommonwealthwasbarredfrom
presentingany evidence,including throughthe“back door,” that whenhe enteredthe loungeand
attemptedto purchasecocainefrom thedefendant,theundercoverofficerwasactingon atip from an
informantor otherinformationthepolicehadreceivedId. at 872. SeealsoId. at 868-869.

In his closingargument,theprosecutorrepeatedlyaskedthejury whetherit wasa“coincidence”
that theundercoverofficer enteredthebar,went directly to thedefendantandaskedher for a “twenty, “or
whetherit wasa “coincidence”that whentheotherofficers subsequentlycomein, theytoo wentdirectly
to thedefendant,confrontedher, andin asubsequentsearch,foundcocaineexactlywhereshewassitting.

Althoughtheprosecutorneverutteredtheword”informant,” theCourt held that his statements
strongly impliedthat thepolicewere“in factactingon atip from an informantor otherinformationthe[y]
hadreceivedwhen[they] enteredthelounge”Id.at 872.

PROSECUTORIAL MISCONDUCT: Improper cross-examination& closingargument

Commonwealthv. Rodriguez,57 Mass.App. Ct. 368, 373-376(2003).

(prosecutor’scross-examinationofdefendantaboutcomplainingwitness’spracticeof placinga
Bible in everywindow ofherhouseandmentioningthis fact in his closingwasintendedneitherto appeal
to thejury’s religiousbeliefsnorto bolsterthewitness’scredibility; rather,it wasto emphasizeher
simplemindedness).

Addressingthejury, theprosecutorsaidandrepeatedthatthewitnessseemedto bearherselfasa
simpleand sincereperson,thusunlikely to havefabricatedtheawful accusationagainstthedefendant.In
supportofthesecharacterizationsofthewitness,theprosecutorspokeoftheBible display

Fed.R.Evid.610 andthecorrespondingProposedMass.R.Evid.610 provideasfollows. “Evidence
ofthebeliefsor opinionsofawitnesson mattersofreligion is not admissiblefor thepurposeofshowing
that by reasonoftheir nature[thewitness’s]credibility is impairedor enhanced.”The Courtstatedthat
“[i]n thespirit oftheadmonitionandwith dueregardto thetreacherousnessof thegeneralterrain,the
prosecutorwould havedonebetterto omit his bits ofbravura.”Id. at 374. However,theCourtdid not
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find that this cross-examinationandclosingcreatedasubstantialrisk of a miscarriageofjustice. It
regardedtheprosecutor’spurposebeingnot to appealto “religiousfervor,” or to besayingthat “anybody
who hasaBible couldn’tmakeup thestory” Id. at 373, 374 n.9; rather, it statedthat theBible display
wasmentionedto showhow simplemindedthewitnessappearedto be I.d. at 375.

PROSECUTORIAL MISCONDUCT: Improper cross-examination& closingargument
Commonwealthv. Rupp, 57 Mass. App. Ct. 377, 385 (2003)

(Seealso SEARCHAND SEIZURE:Reasonablesuspicion;Thresholdpoliceinquiry)

(in urgingthat thejury could rely on circumstantialevidence,theprosecutor’sexample,namely,
that thejurorsmight concludebeyonda reasonabledoubtthat it hadbeenrainingby observingpuddlesall
overthepavementaftertheyhadbeeninsideall day, tendedto trivialize theconceptof reasonabledoubt
and,hence,wasimproper).

PROSECUTORIAL MISCONDUCT: Improper cross-examination& closingargument
Commonwealthv. Murphy,57 Mass.App. Ct. 586, 588-591(2003)

(prosecutor’sdegradingquestionduringdefendant’scross-examinationwasimproper,but sinceit
was an “aberrant”departurefrom an otherwiseproperlyconductedcross,theerror did not createa
substantialrisk of amiscarriageofjustice)

Theseven-yearold rapecomplainantwasthe sonof theD’s fiancee. Nearthe endofthe
prosecutor’scross-examinationofdefendant,theprosecutorasked,“How did it feel whenyou were
suckingyourson’s penis?”Defendantdeniedthat it happenedand statedthat it wasvulgarofthe
prosecutorto saythat.

TheAppealsCourt statedthat“how thedefendant‘felt’ hadno bearingon his guilt or innocence..
[T]hequestionwasonethat, givenall that had gonebefore,no reasonableprosecutorcould haveexpected

to producean answerhelpful to theCommonwealth’scase.Instead,reasonablyviewed,thequestioncould
do nothingmorethandegrade”Id. at 589. “Trials area searchfor truth,notsocializedstonings.
Consequently,witnessesmustnotbe subjectedto ‘questions[that] go beyondtheboundsofproper
cross-examinationmerelyto harass,annoyorhumiliate”’ Id.

SEARCH & SEIZURE: Eavesdropping,telephoneconversation.

Commonwealthv. Ennis,439 Mass.64, 67-70(2003)

(an audiotaperecordingby theDepartmentof Correctionof athree-waytelephoneconversation
amongan inmateatahouseofcorrection,a criminaldefendant,andhis codefendantshouldnothavebeen
suppressedwhere,thoughthecommunicationwasan“interception” asdefinedin G.L. c. 272, sec.99 B
4, theDOC did not wilfully recordthe inmate’scall to thecodefendant,announcingto bothpartiesthat
theirconversationwould berecordedandaffirmatively seekingto preventany additional partyfrom being
addedto thetwo-partyconversation;where,by somemeans,the codefendantmanagedto bypassthe
featureintendedto excludeany additionalparty from theconversation;andwheretheDOCdid not
wilfully or secretlyrecordthecommunicationandtherewasnothingto indicatethattheCommonwealth
wasculpable,or evennegligent;rather,that it wasdueto thecodefendant’smisconduct,no deterrent
purposewould havebeenservedby suppressingtheinterceptedconversations)
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SEARCH & SEIZURE: Warrant; Multiple occupancybuilding.

Commonwealthv. Dominguez,57 Mass.App. Ct. 606,609-611(2003)

(“where theofficerswhoappliedfor, andexecuted,the[search]warrantdid notknow orhavereasonto
know thatthebuilding wasnot aone-familydwelling,” themotion to suppressevidenceseizedin
executionofthewarrantthat misidentifiedthehomeasa single-family,wasproperlydenied)

“Theburden[is] on thedefendant[], . . . to showthat thepolicereasonablyshouldhaveknownthat
thereweretwo separateapartmentsin what appearedto beasingle-familyhouse.

In this case,whenviewingthehousefrom thefront, therewasnothingto indicatethatit was
anythingotherthanasingle-familydwelling. It hadonefront entrancewith a singlenumberon it. The
possibleindicia ofmultiple occupancyalsowerenotpresent:multiplemailboxes,doorbells,marked
parkingspaces,and gasor watermeters.TheCourt heldthat theofficersdid not haveto risk disclosureof
theirsurveillanceorjeopardizetheirinvestigationby an earlierapproachto therear,or inside,ofthe
dwelling, which is theonly practicalway theywould haverealizedtheirmistake.

SEARCH & SEIZURE: Probable cause,exigentcircumstances.

Commonwealthv. Molina, 439 Mass. 206, 208-213 (2003)

(errorto denyD’s motion to suppresswhere,thoughthepolicehadprobablecauseto arrestthe
defendantby virtue ofthecomplainant’sreportthathehadrapedher,exigentcircumstancesdid notexist
to dispensewith first obtaininga warrant)

Thepolice, respondingto ahospitalemergencycall, spoketo thecomplainantwhotold themthat
shehadbeenliving in thedefendant’sapartmentandthathehadrapedherat knifepoint. Shethengave
themthedefendant’snameandaddress.Theythenwent thereto arresthim. Whenthedefendantopened
thedoor,theofficer steppedinside,handcuffedhim andtoldhim thathewasunderarrest. Thepolice
thenmovedabouttheapartmentmakingobservations(ofaknife and a sheath)andtook a statementfrom
thedefendantId. at 207.

TheCourt statedthat “there is no evidencein therecordexplainingwhy theofficersneglectedto
securea warrant.TheCommonwealthonwealthoffer[ed] no evidencesupportingany risk offlight, andto
theextentthatwasaconcern,nothingpreventedtheplacementof an officerat thepremiseswhile a
warrantwassecured.Additionally, therewasno concernregardingdestructionofevidence,or any
evidencethat delaywould subjecttheofficers to physicalharm” Id. at 210.

SEARCH & SEIZURE: Arrest; Probable cause,Consent.

Commonwealthv. Kipp, 57 Mass.App. Ct. 629,63 1-632(2003)

(seizureof thedefendant’skeyswhenhewasarrestedondrugandfirearm chargeswaspermissible
wherethekeyswerepotentiallyevidenceofthecrime for whichthe arresthadbeenmade)

Fearingthat shemight be implicated,an individualreportedto andshowedthepolicegunsand
drugsthat thedefendantstoredatherapartment.In a searchincidentto arrestathis home,thepolice
seizedthedefendant’skeys.

TheCourt determinedthat it wasunlikely thatthedefendantwould storecontrabandat another’s
apartmentwithout a meansofaccessto it, hencethepolicecouldreasonablyview th set ofkeysaslikely
containingkeysto that apartment.In fact, the individual identifiedthekeysasthoseto herapartment.
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The Court alsoheldthatif aprotectivesweepby thepoliceof thedefendant’sresidence,during
which amoneybagwasobserved,wasillegal, thedefendant’slater consentto searchthepremiseswasnot
materiallyinfluencedby observanceof thebag. Thetaintof theprior unlawfulentrydissipatedby the
time defendantconsented.Thedefendantwasmotivatedto consentby knowing drugswerenotathis
residence,andtheabsenceofdrugstherewould removesuspicionfrom his wife. Neitherthedefendant’s
custody,whenheconsented,noranythingsaidby theofficerwho receivedtheconsent(thatif he
consentedto asearchin lieu ofawarrant,thepolicewould showa little courtesyandnot bedestructive;
otherwise,if drugswerefoundon thepremises,his wife would alsobearrested),requiredadifferent
result.

SEARCH & SEIZURE: Warrantless search; Probablecause.

Commonwealthv. Brown, 57 Mass. App. Ct. 326(2003)

(warrantlesssearchofa shoppingbagfoundby thepoliceatdefendant’sfeet aftersheentereda
commonhallwayin an apartmentbuildingwherewasstayingandwhichresultedin seizureof a largebag
ofcocaine,wasjustified asa searchincidentto a lawful arresteventhoughthesearchprecededtheformal
arrest,where,on thebasisof informant’shavingsatisfiedthetestasto reliability [Aguilar] andbasisof
knowledge[Spinelli], andinformant’sdetailedtip wascorroboratedby policeobservations,warrantedthe
conclusionthat therewasprobablecauseto arrestdefendantindependentofresultsof thesearch).

SEARCH & SEIZURE: PoliceRoadblock; Reasonablesuspicion.

Commonwealthv. Grant, 57 Mass.App. Ct. 334, 335-341(2003)

(an emergencyroadblockaimedat apprehendingafleeing,dangeroussuspect,wasreasonableand
did notrequireindividualizedsuspicionwheretheseizureconstituteda minimal intrusionupondrivers
right to privacy,an interestthat wasoutweighedby a “pressingpublicpurpose”)

Policereportedto aneighborhoodafterreceivingseveralreportsofmultiple gunshots.Thescene
wasdescribedaschaotic,with at least50 peoplemilling aboutandspentshellcasingspresentoutsidethe
housethat wastheapparentepicenterofthedisturbance.Officerswereorderedto stopall vehiclesleaving
thesceneandto questiontheoccupants.Thecarin whichthedefendantand threeothermenwere
travelingwasthethird in a line of tento fifteen carsthathadbeenstopped.An officer, believinghis own
safetywould bestbepreservedif hequestionedtheoccupantsseparately,askedthedriverto exit and
proceededto questionhim. Henextaskedthefront seatpassengerto exit and, ashedid, henoticedthe
butt endof afirearm (an M3 8 semiautomaticpistol with a defacedserialnumber)beneaththefront
passengerseat. He thenorderedthetwo rearseatoccupants(oneof whom wasthedefendant)to exit. All
werethenpatteddown,handcuffed,and arrestedsincenoneacknowledgedownershipof thegun.

Thedefendantalso failed to rebuttheinferenceraisedby G. L. c. 269, § 1 lC thatpossessionof
firearmwith amutilatedorobliteratedserialnumberwasprimafacie evidencethatthestatutehadbeen
violatedby thepossessor,thusdefendant’smotion for arequiredfinding of notguilty wasproperlydenied.

SEARCH & SEIZURE: Affidavit; Probable cause.

Commonwealthv. Smith,57 Mass.App. Ct. 907, 907-909(2003).

(reversingmotionjudge’sdenialof defendant’smotion to suppressevidenceobtainedfrom a
searchwarranton groundsthat theaffidavit, afterexcision,did notestablishprobablecauseto search
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defendant’shomewhereobservationsby policeofthedefendantdriving, eitherto or from his home,
without more,establishedno connectionbetweenhis homeandthe controlledbuys)

Theredactedaffidavit describedthreecontrolledbuysof marijuanafrom thedefendantduring
severalweeksleadingup to his arrest,all atlocationsotherthanhis residence.After thefirst buy, the
defendantwasobserveddriving his autoto his home. And beforethethird buy, he wasobserveddriving
from his homedirectlyto theparkinglot wherethebuy tookplace.

Therequirementsthat pertainto applicationsfor searchwarrantsin drugcasessuchasthepresent
areset forth in Commonwealthv. Chongarlides,52 Mass.App. Ct. 366, 369-371,(2001). Here, it is
sufficient to statethat theaffidavit supportingthesearchwarrantrequestmustdemonstratethatthereis
probablecauseto believethatdrugsor relatedevidencewill be foundin thedefendant’sresidence,the
locationto be searched.Theremustbe “specificinformationin theaffidavit whichtiesthedefendant’s
residenceto illegal drugtransactions,otherthanthathe lived atthosepremises.”Commonwealthv.
Olivares,30 Mass.App. Ct. 596, 600(1991).

The“fundamentalflaw” in theaffidavit in this caseis thatit did not explainwhy therewas
probablecauseto believethatdrugsor relatedevidencewouldbe foundatdefendant’sresidence.

Theconfidentialsourcecitedin theaffidavit did not indicatethat thedefendanteitherconducted
drugtransactionsfrom his homeorthat hekeptdrugsthere.

TheAppealsCourt foundthat theparticularsin this casewere“less telling thantheparticularsin
Commonwealthv. O’Day, 56 Mass.App. Ct. 833,” which, is borneoutby thefactthattheSJChas
allowedfurtherappellatereviewin O’Day, butdeniedit in thiscase.

SEARCH & SEIZURE: Reasonablesuspicion; Threshold police inquiry.

Commonwealthv. Rupp, 57 Mass. App. Ct. 377,380-82(2003)

(police officersencounteringdefendantmade“no showofauthority” beforehecommencedto flee:
the flight, combinedwith theofficers’ personalobservationsconfirming manyof thedetailsof acitizen’s
reportthat defendantandhis companionwereengagedin a gun transactionlatein theeveningin ahigh
crime area,wereenoughto give themreasonablesuspicionto believethat thedefendantwasengagedin
criminalactivity)

SEARCH & SEIZURE: Probable cause.

Commonwealthv. Fernandez,57 Mass. App. Ct. 562, 564-67(2003)

(evidencewassufficient to showthat thepolicehadprobablecauseto arrestthedefendantwhere
theycould reasonablythink thatasapassengersitting in a parkedcar from whichdrugsalesweresolicited
by a third personmovingback andforth from thecar, thepassengerwas alsoinvolved)

It did not requirean “impermissibleexerciseof theimaginationto think that apassenger,sitting in
aparkedcar from whichdrugsalesweresolicitedby arunner. .. wasinvolved with theunlawful
transaction”Id. at566. Thepolicecouldreasonablythink that someoneengagedin this highrisk
businesswould not toleratethepresenceof someonein thevehiclewho wasunconnectedto thebusiness
beingconducted.ld. at 567. TheCourt distinguishedthetwo casesonwhichthedefendantrelied in
supportofher “mere presence”defense,namely, UnitedStatesv. Di Re,332U.S. 581 (1948)and
Commonwealthv. Sampson,20 Mass.App.Ct.970 (1985). SeeId. at 564-565.
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SEARCH & SEIZURE: Probable cause;expectationofprivacy, abandonment.

Commonwealthv. Netto,438Mass.686 (2003)

(apolicesearchof amotel room in which certainitemswerenoticedwhile thedefendantswere
presentbut not seizeduntil theywereremovedwasstill avalid searchincidentto arrestwherethepolice
hadprobablecauseto believethatthe itemswereevidenceof thecrimes;in addition,thedefendantsfailed
to establishtherewasa“search”oftheroomin a constitutionalsensewhenmotel personnelcalledthem
thenextday to askthepoliceto retrieveotheritemsfrom theroom;defendantsno longerhadareasonable
expectationofprivacywith respectto the items left in theroomthat hadbeenabandoneddueto their
arrestonmurdercharges)

Defendants,whoweredrugaddictswith no moneyor assets,lived in an apartmentnext to the
victim, who operatedarestaurantandwasknownto havelots ofcashandjewelry.Theywereconvictedof
stabbinghim to deathbasedon substantialevidencewhich includedincriminatingremarksand
observancesfrom neighborsandotherwitnesses,identifiablebloodsamples,and footprintsand
fingerprints. Followingthe stabbing,thedefendantscheckedinto amotel. Basedon whattheyknew,
thepoliceobtainedarrestwarrantsfor themandawarrantto searchtheirapartment.Later, thepolice
foundand arrestedthemin themotel room. Amongtheitems in theirpossessionatthetime werejewelry
anda largeamountof cash,including tenonehundreddollarbills, threeofwhichhadspotsofblood on
them.

Themotionjudgehadheldthat theseizureof theitemsat thetime ofthedefendants’arrest
exceededthepermissiblescopeof asearchincidentto arrestbecausetheseizurewaseffectedafterthe
defendantshadalreadybeenhandcuffedandtakenout of theroom. TheCourtdisagreed,statingthat
“[w]hile theneedfor theincident-to-arrestexceptionis indeedgroundedon theneedto protectlaw
enforcementofficers andevidence,thevalidity of sucha searchdoesnot endat the instanttherisks
justifying thesearchcometo an end” Id. at 695. It reliedon thebright line ruleit setout in
Commonwealthv. Madera,402 Mass. 156, 160-171(1988),to permitthepolice,evenin theabsenceof
exigentcircumstances,to seizeandsearchtheimmediatepersonalpossessions(bag,pocketbook,and
clothing)ofthetwo suspectsarrestedon a warrant,wherethosepossessionswerenearat handin the
roomwherethearrestsoccurred,andwherethepolicehadprobablecauseto believethat the items
containedevidenceof thecrimesfor which thearrestswerebeingmadeId. at 696.

Themoreoutrageouspartof theCourt’sopinioninvolvestheseizurethenextday ofitems left in
theroom. TheCourt agreedthatit couldnotbejustified asa searchincidentto arrest. By thattime,
however,theCourt concludedthat thedefendantsno longerhadareasonableexpectationofprivacyId. at
697; rather,thattheyhad relinquishedany suchexpectationwhenthey “abandoned”theroom -- the
abandonmentdue,of course, to theirarreston murdercharges.Thefactthattheir “prematuredeparture
from thehotel wasinvoluntary”did not troublethe Court which statedthatit is thefactof abandonment,
not thecircumstancesthatgaveriseto it that mattersId. at698.

SENTENCING: Concurrent stateand federal sentences

Abrahamsv. Commonwealth,57 Mass. App. Ct. 861, 862-865(2003)

(in theabsenceof astatutoryprohibition, aSuperiorCourtjudgecould lawfully orderthat a State
prison sentenceLa threeandone-halfto four yearsentencefor assaultandbatteryby meansofadangerous
weapon]commence“forthwith” andbe servedconcurrentlywith aFederalsentence,notwithstandingthat
theprisonerwasin Federalcustody[inmatewasthenin his 14thmonthof a24-monthfederalsentence
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andhis 11thmonthof a 15-monthMassachusettshouseofcorrectionsentencebeingservedconcurrently
with the former] andnotactuallytransportedanddeliveredto theStateprisonfacility until a laterdate)

STATUTE: Construction; Disorderly person, “Public” place.

Commonwealthv. Mulvey, 57 Mass.App. Ct. 579,582-585(2003).

(reversingconvictionfor disorderlyconductwheretherewasinsufficientevidenceto provethe
“public” elementof theoffensewheretheoffensiveconducttookplaceon purelyprivatepropertyand
therewasno showingthatthedisturbance“hador waslikely to havehadan impactuponpersonsin an
areaaccessibleto thepublic,” thus,the defendant’sconductcouldnotbe foundto havecreatedthe
substantialandunjustifiablerisk of public nuisancethat wasthesinequanon oftheoffense)

Whenthreepolice officerspresentedthemselvesatthedrivewayof defendant’smother’shouseto
servehim with an out-of-staterestrainingorder,thedefendantbecamedistraught,walkedbackandforth
andshoutedat thepolice that theyshouldleavehis property. Whentheirattemptto persuadethe
defendantto comeout failed, oneofficer breachedthefenceopeningandproceededup thedriveway.He
tried to handthedefendanttherestrainingorder,but thedefendantrefusedto takeit. Theactionsthat
precipitatedhis arrestfor assaultandbatteryon a policeofficer anddisorderlyconducttook place30 to 55
feetup thedriveway,shieldedfrom off-premisesview by apartiallyopaquefence.

TheCourtrejectedtheCommonwealth’sargumentthat thepublicelementwasestablishedby the
fact that theofficerswerepresentand observedthe disruption. Commentariesin theModel PenalCode
recognizethatbehaviorthathasan impactonly uponmembersofthepolice forceis significantly different
from that affectingothercitizensin two respects:it is an inherentpartofapolice officer’sjob to be in the
presenceofdistraughtindividuals; and,to theextentthat thetheorybehindcriminalizingdisorderly
conductrestson thetendencyoftheactor’s conductto provokeviolencein others,“onemustsupposethat
[policeofficers], employedandtrainedto maintainorder,would be leastlikely to beprovokedto
disorderlyresponses.”Model PenalCode§ 250.2 comment7, at350. Accordingly,policepresencein and
ofitselfdoesnot turn an otherwisepurelyprivateoutburstinto disorderlyconduct.“To usetheofficers
presenceasevidenceoftheencounter’spotentialpublic impact,theCommonwealthwouldhavehadto
provethatthespot from which theypeeredthroughthegatewasaplaceto whichthepublic hadaccess”
Id. at 584.

SUMMARY: VIRGINIA v BLACK. ET AL

,

On April 7, theUnitedStatesSupremeCourt decidedthat theVirginia statuteproscribingcross-
burningwasunconstitutional.SeeVirginia v. Black, et al., 538 U.S. ___, 123 S.Ct. 1536(2003).What
renderedthestatuteoverbroadwastheprovisionof themodeljury instructionwhich informedthejury
that “[a]ny suchburning ... shall beprimafacie evidenceofan intent to intimidateapersonor group.”

It would appearthatthis decisioncouldhaveimplicationsfor theMassachusettsmodeljury
instructionon homicidewhich informs thejury that it is “permittedto infer that apersonwho intentionally
usesadangerousweaponon anotheris actingwith malice.”

JusticeO’Connor, (joinedby Rehnquist,C.J.,StevensandBreyer,JJ.)writing for theCourt,states
that “the primafacie evidenceprovisionpermits ajury to convict in everycross-burningcasein which
defendantsexercisetheirconstitutionalright not to put on adefense.And evenwherea defendant...
presentsadefense,theprimafacie evidenceprovisionmakesit morelikely that thejury will find anintent
to intimidateregardlessof theparticularfactsof thecase.”123 S.Ct. at 1551. O’Connorfurtheragreed
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with JusticeSouterthat theprimafacie evidenceprovisioncan“skewjury deliberationstowardconviction
in caseswheretheevidenceofintent to intimidateis relativelyweakandarguablyconsistentwith a solely
ideologicalreasonfor burning” Id. SeealsoId. At 1561 (Souter,J.,concurring,joined by Kennedyand
Ginsburg,JJ.). Sheaddedthat“the primafacie evidenceprovision... ignoresall ofthecontextualfactors
that arenecessaryto decidewhetheraparticularcrossburningis intendedto intimidate” Id. Explicating
thispoint, JusticeSouterstatesthat“if thefactfinderis awareof theprimafacie evidenceprovision,asthe
jury wasin [this] case.. . , theprovisionwill havethepracticaleffectof tilting thejury’s thinking in favor
oftheprosecution.Whatis significantis not that theprovisionpermitsa factfinder’sconclusionthatthe
defendantactedwith proscribableandpunishableintentwithout any furtherindication,becausesomesuch
indicationwill almostalwaysbepresented.Whatis significantis thattheprovisionwill encouragea
factfinderto erron thesideofa finding of intent to intimidatewhentheevidenceof circumstancesfails to
pointwith any clarity eitherto thecriminal intentor to thepermissibleone. Theeffectof sucha distortion
is difficult to remedy,sinceanyguilty verdict will survivesufficiencyreview ....“ Id. at 1561.

Our instructionallowing theinferenceofmalicefrom themereuseofa dangerousweapons
similarly skewstheoutcomeby tilting thejury’s thinking towardtheprosecutionandencouragingthemto
find maliceevenin thosesituationswherethecircumstancessurroundingthiscritical elementare
ambiguous.
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